
It is a com mon law prin ci ple that mur der ers should not

profit from their crimes. Most states have cod i fied these rules

in “slayer stat utes.” Thus, if Jack kills Jill, a typ i cal slayer stat -

ute would bar Jack from in her it ing as sets from Jill’s estate. 

As sim ple as that sounds, life sit u a tions are any thing but
straight for ward. Jack may own prop erty jointly with Jill. Jack
may know that Jill is about to get mar ried and change her will
and that her cur rent death will ben e fit his daugh ter, Jane.

Should Jane ben e fit if Jack kills Jill be fore Jill can change her
will? What if Jack com mits mur der and is found not guilty by
rea son of in san ity? What if Jill was ter mi nally ill and asked
Jack to as sist her in end ing her life? 

What if Jack falls down, breaks his “crown” and Jill co mes
tum bling af ter in a mur der/sui cide com bi na tion with un cer -
tainty as to the or der of death? Can Jill be pre sumed to have
died first so that she can inherit from Jack’s estate? 
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It’s not so sim ple, af ter all. There are doz ens of other
sit u a tions and cir cum stances that con tinue to arise. Even the
IRS has got ten into the dis cus sion with a re cent rul ing on IRA
dis tri bu tion cal cu la tions when the in tended ben e fi ciary is
dis qual i fied under a slayer statute. 

In her it ing From a Slayer

Should the de scen dant of the slayer also be barred from
in her it ing from the vic tim’s es tate? There are dif fer ent
out comes in dif fer ent ju ris dic tions, and one has to won der if
the re sults are ac tu ally tied to dif fer ing phi los o phies in
dif fer ent state leg is la tures or sim ply based on the spe cific
cases that have arisen. 

In the Mary land case of, Cook v. Grierson, 380 Md. 502
(2004), the Court noted that pre vi ous Mary land cases had
con cluded that “per sons who are the nat u ral ob ject of the
slayer’s bounty are dis qual i fied from tak ing di rectly from the
vic tim’s es tate, as well as through the slayer’s es tate,” and that
“any one claim ing through the slayer, even though in no cent of
any wrong do ing, may not share in the victim’s estate.” 

As sisted Sui cide

Add ing an other di men sion to this dis cus sion, con sider the
Wis con sin case of Ed ward Schunk, who was ter mi nally ill
with non-Hodgkins lym phoma. His will left most of his
$500,000 es tate to his wife and youn gest daugh ter, while
leav ing lit tle or noth ing to his six older chil dren. Yet his
pri mary ben e fi cia ries, his wife and youn gest daugh ter, had
al leg edly helped Mr. Schunk commit suicide. 

Even though as sist ing Mr. Schunk with his sui cide was
il le gal in Wis con sin and may have con trib uted to or caused
Mr. Schunk’s death, the Court con cluded that the wife and
youn gest daugh ter were not barred from in her it ing from Mr.
Schunk’s es tate un der the state’s slayer statute. 

The wife and daugh ter checked Mr. Schunk out from the
hos pi tal on a one-day pass, took him to his cabin, and pro vided 
him with a shot gun, os ten si bly for tur key hunt ing, even though 
he was al leg edly sui cidal. For pur poses of the suit that was
brought by Mr. Schunk’s other chil dren, the Court made the
as sump tion that the wife and youn gest daugh ter had as sisted in 
the sui cide but con cluded that even if they had as sisted with a
sui cide their ac tions did not meet the slayer stat ute’s
re quire ment of a per son who “un law fully and in ten tion ally
kills or par tic i pates in pro cur ing the death of the de ce dent.” In
re Es tate of Schunk, WI App 157 (2008).

Wrong ful Death

A child is killed, break ing the heart of her bi o log i cal fa ther. 
Fa ther had be gun doc u ment ing in ju ries to the child sus tained

while she was in the care of the mother and her hus band. Both
the mother and her hus band pled guilty to the crime of child
abuse by en abling in jury. Could mother share in a wrong ful
death award?

No, said the United States Dis trict Court for the West ern
Dis trict of Oklahoma. A con vic tion for mur der was not es sen -
tial for the slayer stat ute to ap ply, and the ex is tence of the stat -
ute did not pre vent the com mon law prin ci ples of the slayer
stat ute to ap ply. The Court ex plained as follows: 

“The com mon law rule is nei ther lim ited nor ab ro -
gated by the stat ute; courts may con tinue to ap ply the com mon
law rule where a ben e fi ciary has played a part in caus ing the
death, even though the ben e fi ciary has not been con victed of
mur der or man slaugh ter. Un der the doc trine, it is the ben e fi -
ciary’s fe lo ni ous act caus ing the de ce dent’s loss of life, rather
than a con vic tion of the kill ing, that war rants a dis qual i fi ca tion
from re cov ery. See id. at 832. Fur ther, it is an age-old maxim of 
eq uity that one who seeks eq uity must come to court with clean
hands.”  The child’s fa ther was en ti tled to the en tire wrong ful
death award. Briggs v. State Ex Rel., Oklahoma Dept. of Hu -
man Svc. (W.D.Okla. 2-9-2010). 

Miss ing Per sons

Kathryn But ter fly-Biles re ported her hus band miss ing in
2001. Five years later, Don ald Biles’s re mains were dis cov ered 
in a for est with a bul let to the head. But ter fly-Biles then filed a
claim as the ben e fi ciary on her hus band’s life in sur ance policy. 

The in surer then filed an ac tion to de ter mine the cor rect
ben e fi ciary be cause it was im pos si ble to con clude whether
But ter fly-Biles would be ac cused, con victed, or ex on er ated in
the death of her hus band. The ac tion made the al ter nate ben e fi -
cia ries the plain tiffs (be cause they would bear the bur den of
proof) and named But ter fly-Biles as the de fen dant. The in sur -
ance pro ceeds were placed with the Reg is try of the Court. But -
ter fly-Biles then chal lenged the ev i dence that would be
admissible at trial. 

The Dis trict Court con cluded that the De tec tive’s state ment 
that But ter fly-Biles re mained a sus pect in her hus band’s ho mi -
cide would be ad mis si ble as tes ti mony. McCormick v. But ter -
fly-Biles (N.D.Okla. 3-31-2010). 

In an other case, an in sur ance com pany filed a le gal ac tion
to de ter mine the right ful ben e fi ciary of a $95,000 life in sur ance 
pol icy is sued in 2005 for Loa Vang that named her hus band,
Fong Yang, as ben e fi ciary. In 2008, Loa Vang was killed by
knife wounds; Fong Yang fled and re mains a fugitive. 

The Court de ter mined that North Carolina’s slayer stat ute
could not be ap plied yet: “Here, there has been no de ter mi na -
tion as to whether Fong Yang un law fully killed Lao Vang be -



cause he is a fu gi tive and no crim i nal pros e cu tion has
com menced.”  Life in sur ance pro ceeds were paid to the
Registry of the Court and in vested in in ter est-bear ing ac -
counts. New York Life In sur ance Com pany v. Vang
(W.D.N.C. 1-5-2010).

Le gal Fee Boo mer ang

The time de lay of de ter min ing the guilt of a slayer, and
hence the ap pli ca tion of the slayer stat ute, can lead to any
num ber of prob lems. One se ri ous is sue is where, as in the
pre vi ous cases, there is a sus pi cion of some one who may
have mur dered a spouse. What if the vic tim’s as sets are not
only re ceived by the slayer but con sumed in full be fore the
slayer is convicted? 

In one dra matic ex am ple of this, two law yers for a per son
who was ul ti mately de ter mined to be a slayer had been paid
le gal fees that the slayer ob tained from the es tate of the vic -
tim. The at tor neys were hired to de fend Debra Post, who was
ac cused of mur der ing her hus band, Jerry Post. Debra deeded
and trans ferred life in sur ance and real es tate from her de -
ceased hus band’s es tate to her de fense at tor neys; then, six
months later, she pled guilty to mur der and was sen tenced to
life in prison with out pos si bil ity of pa role. The two at tor neys
were then ar rested and charged with theft for tak ing and re -
ceiv ing $320,000 in prop erty for their le gal fees. Cov er age of 
this case ap peared in Trusts & Es tates (No vem ber 2008) in
an ar ti cle en ti tled “Stung by the Slayer Stat ute,” by Samantha 
E. Weissbluth and Erika A. Al ley. The ar ti cle sug gested hav -
ing le gal fees ap proved by the Court. 

In san ity Ex cep tion

An ex cep tion to the rule against slay ers in her it ing from their 
vic tims ap plies if the slayer is in sane at the time of the slay ing. A 
New Jer sey court reached this con clu sion as a mat ter of first im -
pres sion in, Camp bell v. Ray, 102 N.J. Super. 135 (1968), based 
on ex ist ing New Jer sey case pre ce dents and those of other
states, in clud ing Mich i gan, Ohio, Mis souri, New York, and
Texas. A num ber of states be gan adopt ing ver sions of the Uni -
form Pro bate Code (UPC) in the late 1970s. 

New Jer sey’s ver sion of the UPC was adopted in 1977,
and the sec tion on slay ers was ex am ined in the con text of an
in sane slayer in, In Re Vadlamudi Es tate, 183 N.J. Super, 443 
A.2d 1113 (1982). In that case, Mrs. Vadlamudi suf fered a
“brief re ac tive psy cho sis” one Val en tine’s Day and dis -
patched her hus band, Desapathi, with an ax. There, the Court
once again con cluded that the in sane slayer could in herit
from the victim. 

How ever, an in trigu ing ar gu ment was made by an at tor -
ney for one of the de ce dent’s chil dren. “[T]he killer, al though 

suf fer ing from a dis ease of the mind so as to es cape crim i nal re -
spon si bil ity, may nev er the less have in tended the ho mi cidal act
so as to bring the ho mi cide within the pro vi sions of N.J.S.A.
3A:2A-83(a) through (d),” wrote the Court in sum ma riz ing the
at tor ney and added: “He fur ther ar gues that, in any event, the
Pro bate Court in a civil ac tion such as this should hold a ple nary
hear ing on the is sue of in san ity and ar rive at its own in de pend ent
find ings.” 

In, Turner v. Es tate of Turner, 454 N.E.2d 1247 (Ind. App.
1983), the In di ana Court cited Vadlamudi, as well as cases from
Cal i for nia, Florida, and Min ne sota. How ever, in a very re cent
case from Il li nois, Dougherty v. Cole, 4-09-0658 (Ill.App.
4-29-2010), a dif fer ent out come took place. Jane Dougherty was 
stabbed to death by her son, Jack, dur ing a manic ep i sode with
psy chotic fea tures—he was fol low ing the di rec tions of voices
in side his head. Jane Dougherty died in tes tate and was sur vived
by her two chil dren, Jack and Alycia. 

As ad min is tra tor of her mother’s es tate, Alycia filed an ac -
tion to bar her brother, Jack, from in her it ing from the es tate. She
also filed a wrong ful death ac tion against him. She won on both
counts, and this de ci sion was af firmed on ap peal. The Court
noted that the Il li nois slayer stat ute had been amended and that
the word “con victed” had been de leted. It con cluded that Jack
acted in ten tion ally and there fore could not in herit from his
mother’s es tate. 

The Slayer as IRA Ben e fi ciary

What hap pens if the slayer is the ben e fi ciary of an IRA?
Un der a typ i cal slayer stat ute, the slayer can not ben e fit from the
es tate of the vic tim. This raises a num ber of is sues. As a
thresh old is sue, will the IRA be treated as the “es tate” of the
victim? 

The an swer is al most cer tainly “yes.” Al though an IRA
passes out side the pro bate es tate, it is still an as set of the vic tim.
A com pa ra ble as set would be in sur ance owned by the vic tim that 
names the slayer as the ben e fi ciary. The slayer is gen er ally
treated as though he has pre de ceased the vic tim and is
dis qual i fied from benefiting. 

A more chal leng ing ques tion could be con structed, how ever. 
What if there was a trust that the vic tim es tab lished for the
ben e fit of the slayer? What if the trust were al ready funded?
What if the trust were ir re vo ca ble? Is the slayer truly ben e fit ing
by mur der ing the vic tim if the trust is al ready set up? Would it
not be com pa ra ble to a com pleted gift? An ac tion to freeze and
re cover the as sets for wrong ful death might be nec es sary if the
slayer stat ute is not ap pli ca ble to such a circumstance. But we
digress.

As to the IRA that names a ben e fi ciary who is dis qual i fied
un der a slayer stat ute, the next in quiry is whether the slayer will
still be con sid ered the ben e fi ciary for pur poses of de ter min ing
re quired min i mum dis tri bu tions. Is the slayer to be the mea sur -
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ing life? The IRS pro vided a hu mane and rea son able ap proach
with great sen si tiv ity…no, just kid ding. The IRS used the dis -
qual i fied slayer as the mea sur ing life at the ex pense of the ul ti -
mate ben e fi ciary. This adds a strange and ironic wrin kle. The
IRS has caused the age of the per pe tra tor of the crime to be uti -
lized to de ter mine the re quired min i mum dis tri bu tions, even
though the per pe tra tor will not be qual i fied to ben e fit from the

IRA. PLR 201008049.

When an IRA ben e fi ciary mur ders the IRA grantor, it is not
nec es sar ily an ex pres sion of dis ap point ment in the size of the
IRA or even re lated to the IRA at all. On the other hand, an IRA 
grantor who is mur dered might not ap pre ci ate hav ing an al ter -
nate ben e fi ciary be ing re stricted or dis ad van taged for tax pur -
poses by hav ing the per pe tra tor’s age uti lized as a mea sur ing
life. Al though ben e fi ciary des ig na tion forms don’t in clude pro -
vi sions for how an IRA owner would like as sets dis trib uted if
they are mur dered by their pri mary ben e fi ciary (i.e., “To Jack,
but if he kills me, to Ted”), such forms do provide for alternate
beneficiaries. 

ERISA Pre emp tion

Sev eral cases, most re cently, Atwater v. Nortel Net works,
Inc. (M.D.N.C. 2005), have es tab lished that slayer stat utes are not
pre empted by ERISA. So the slayer can be barred by the slayer
stat ute from re ceiv ing ben e fits from the vic tim’s pen sion plan. 

How ever, the slayer stat ute did not serve to change the
or der of death in, Cat er pil lar, Inc. v. Es tate of Velton
Lacefield-Cole 520 F. Supp.2d 989 (N.D.Ill. 2007). In that
case, An thony and Velton were found dead by gun shot
wounds. The cor o ner de ter mined that An thony had mur dered
Velton and then com mit ted sui cide. An thony had des ig nated
Velton and his two chil dren from a pre vi ous mar riage as the
ben e fi cia ries of his re tire ment plan. The slayer stat ute did not
ap ply, for pur poses of re quir ing that An thony be deemed to
have pre de ceased Velton. Since Velton’s death was ruled to
have come prior to An thony’s, the re tire ment plan as sets went
to An thony’s two children as the surviving beneficiaries. 

Interestingly enough, the Court’s discussion included the
following observation: “Though there is no federal slayer statute,
the equitable principle that underlies such statutes is unquestionably 
part of federal common law. See, e.g., Mutual Life Ins. Co. v.
Armstrong, 117 U.S. 591, 598, 6 S.Ct. 877, 880 (1886) (holding
that a beneficiary of an insurance policy could not obtain insurance
proceeds after feloniously killing the insured).

A sim i lar re sult ap plied in an equally grue some case from
Mis sis sippi. Hus band mur dered wife and then com mit ted sui -
cide. Wife was not treated as the sur viv ing spouse un der the ap -
pli ca ble slayer statue. As a re sult of Mis sis sippi’s adop tion of

the Uni form Si mul ta neous Death Law, Hus band’s child from a
pre vi ous mar riage was the only heir to the slayer’s es tate. In the 
Mat ter of the Es tate of Miller (2003).

A Sam ple Cli ent Let ter 
About Es tate Tax Re form

The Na tional As so ci a tion of Es tate Plan ning  Coun sel
(NAEPC )  has a sam ple let ter from At lanta at tor ney John J.
Scrog gin on its website to help ex plain and warn cli ents about
the cur rent es tate plan ning sit u a tion. This is a 3- or 4-page let -
ter with 1,262 words. It is very well done and thor ough. It may
be crit i cal to in clude all such de tails to pro tect the at tor ney
from mal prac tice claims and to fully serve cli ents. On the other
hand, such an ex ten sive ex pla na tion be be yond the un der stand -
ing or patience of many clients. 

What fol lows is a stream lined al ter na tive ver sion that may
be ap pro pri ate for some cli ents. This should be mod i fied based
on the type of es tate plan ning pro fes sional uti liz ing it and fur -
ther tai lored to the in di vid ual cli ent re ceiv ing it. It may be used
at one’s own risk. It is sim ply of fered as a gen eral ap proach that 
may pro vide help ful ideas for prac ti tio ners to build upon in
pre par ing their own ap proach to reviewing these critical issues. 

Dear Cli ent, 

Your es tate plan has been af fected by a se ries of highly

un pre dict able leg is la tive de vel op ments. The Fed eral es tate 

tax has been re pealed for 2010 but is likely to be re in stated

in one form or an other, ei ther this year or in 2011. 

As a re sult of these rad i cal changes, stan dard pro vi -

sions of many wills, such as trans fers to a sur viv ing

spouse, for mula clauses ap por tion ing as sets, de ci sions

on choices of where to live or lo cate your as sets for tax

pur poses, and de ci sions on which long-term as sets

should be re tained or trans ferred for pur poses of min i miz -

ing cap i tal gains tax, should all be re con sid ered in light of

chang ing cir cum stances. 

Ev ery es tate is dif fer ent, and your ob jec tives may also

have changed. It is im por tant to re main vig i lant over the

next sev eral months and ad just es tate plans, in vest ments,

and wills to fully pro tect your as sets. 

I will do my best to an swer any ques tions you may have. 

I strongly ad vise you to set aside time to re view your es tate

plans with me in the near fu ture and re main en gaged in this 

dy namic pro cess. 

Very truly yours, 


