
Estate planning and estate administration practice go hand
in hand. Each time an estate is planned, there is a potential
estate that the practitioner
may have an opportunity to
serve someday. There is also 
a potential lawsuit if the
estate does not fare well. 

Let’s re view how an es tate plan ner can best serve cli -
ents…while avoid ing li a bil ity. Sev eral plan ning sce nar ios that 

can lead to dif fi culty come
to mind. A check list has
also been de vel oped to
avoid over sights and pro -
tect against claims. 
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“Fiduciary liability is a hot issue, 
and estate planning is now the second or
 third highest area of new malpractice 

claims—and growing rapidly.”
 –Robert G. Alexander



The Modern Client

It may be going out on a limb with this prediction, but there 
appears to be a good chance that the Internet is here to stay. As
a result, there are many people who are determined to beat the
system by downloading estate planning documents that are
free or extremely inexpensive. Some of those people will turn
up at an attorney’s office anyway and will insist that they want
a simple will, that they already have one ready, and that the
attorney had better review it in a rapid and affordable way…or
else! 

How ever, even mod est es tates can ben e fit from sound es -
tate plan ning, and any es tate can ex pe ri ence set backs that will
cause ben e fi cia ries to lit i gate against pro fes sional ad vi sors
and drafts people. 

Ben e fi cia ries who were not pres ent when their fam ily
mem bers planned es tates and were not privy to what was dis -
cussed can only judge the ef fec tive ness of the es tate plan ner’s

ef forts by the re sult. They may not know or care that the es tate
plan ner of fered ad vice and so lu tions and warned of con se -
quences that the tes ta tor chose to ignore. 

A Li ti gious Trend

Writ ing in Tax Mal prac tice in 2002, Rob ert Feinschreiber
and Mar ga ret Kent noted that of 50 pub lished cases on es tate
tax mal prac tice claims from the past 30 years, the ma jor ity of
the cases were from the 1990s. These claims can be in the form
of tort or con tract claims and may ad dress acts of com mis sion
and omission. 

There are many plan ning ar eas that can pro vide op por tu ni -
ties for er rors. An overreliance on the un lim ited mar i tal de duc -
tion is an ob vi ous prob lem that bears spe cial mention. 

A num ber of tes ta tors pre fer to have the en tire es tate go to
the sur viv ing spouse, and the un lim ited mar i tal de duc tion

1. En gage ment let ter. This is an op por tu nity to
iden tify what plan ning is or is not be ing done.

2. Cli ent in ter view ques tion naire. This is an op por -
tu nity to de ter mine what plan ning ar eas are rel e vant. 

3. As set list and fam ily tree. These are also ways to
iden tify rel e vant plan ning ar eas. 

4. Check lists. Hav ing a stan dard op er at ing pro ce -
dure is one way of dem on strat ing that all plan ning ar eas are
raised and dis cussed dur ing the pro cess. 

5. Memo to file. This is al ways a use ful step, par tic u -
larly when there is po ten tial for li a bil ity, such as when a cli ent
in sists on ig nor ing a plan ning tech nique, de spite a like li hood
of se vere tax con se quences. Hav ing such a memo printed,
dated, and wit nessed can fur ther pro vide cre dence to the
memo.

6. Dis en gage ment let ter. As a coun ter part to the ini -
tial en gage ment let ter that out lines the scope of ser vices, a dis -
en gage ment let ter at the con clu sion of the pro cess can speak
di rectly to those is sues that arose dur ing the pro cess. Such a
let ter can state what tech niques were dis cussed and not im ple -
mented or note that the cli ent was in formed of the con se -
quences. 

7. Wit nesses. It is not al ways pos si ble to have a
third party ver ify a pri vate plan ning ses sion. For cer tain es tates 
where there are com plex is sues, it can be worth while to have a

col league sit in on a ses sion with a cli ent or ar range a meet ing
at which key is sues are re viewed with pro fes sion als of var i ous
dis ci plines, such as ac coun tants, in sur ance agents, bro kers, or
fam ily plan ners.

8. What is not in the plan. The fo cus in plan ning is
of ten on the fi nal plan that re mains, how it may work, and what 
the po ten tial down side could be. How ever, some doc u men ta -
tion should be de voted to those plan ning ap proaches that have
been dis cussed and re jected and why. 

9. Spe cific waiver. This is use ful if there is a clear
dan ger or tax ex po sure where the cli ent re fuses to take im por -
tant ad vice. When this oc curs and the es tate plan ner feels
strongly about it, the ad vice can be sum ma rized, and the cli ent
can be asked to sign a waiver in di cat ing that he or she has been
in formed and is aware of the con se quences. 

10. Fam ily con fer ence. The mal prac tice law suit that
lays dor mant in a plan is not set in mo tion by the cli ent, nec es -
sar ily, but by his or her ben e fi cia ries. Hav ing them en gaged in
the plan ning pro cess, with the per mis sion and con sent of the
cli ent, of course, may help sat isfy con cerns and dem on strate
that the cli ent made in formed choices. 

NOTE: This check list was de vel oped for this news let ter.
There are un doubt edly many ad di tional valu able ideas that
should be in cluded. If you are aware of such con cepts or ap -
proaches, please send them to the Ed i tor at
bmoshman@optonline.net. 

The Es tate Plan ner’s Best Prac tices Check list



makes this pos si ble with out an ini tial trans fer tax. How ever,
the trans fer of the cu mu la tive es tate of the sur viv ing spouse
could re sult in a heavier es tate tax. Even now, dur ing a tran si -
tional pe riod when the es tate tax is re pealed, there is po ten tial 
for a sur viv ing spouse’s es tate to be sub ject to heavy trans fer
tax a tion at the state level, or at the fed eral level if an estate tax 
is reinstated. 

A by pass trust—or at least a dis claimer trust—can mit i -
gate the is sue of a cu mu la tive es tate and take full ad van tage
of the avail able ex emp tions for both spouses. 

A sim i lar is sue arises when the ben e fi ciary of an es tate
has cred i tors or qual i fies for state aid. Fail ing to limit the ben -
e fi ciary’s ac cess to an in her i tance will ex pose the in her i tance 
to those cred i tors and ne gate qual i fi ca tions for public
assistance. 

In the cur rent con text, es tate plan ners would be wise to
re-ex am ine where the great est tax threats orig i nate. Cur -
rently, there is no fed eral es tate tax, but if the es tate tax is re -
in stated au to mat i cally due to the fail ure of Con gress to act,
the fed eral es tate tax ex clu sion will be lim ited to $1 mil lion,
and many es tates would sud denly have es tate tax ex po sure.
Other es tates may have a larger ex po sure to state trans fer
taxes rather than federal estate taxes. 

The big gest threat to many es tates may be cap i tal gains
due to the tran si tion to a car ry over ba sis for ap pre ci ated as -
sets held at death. 

Avoid ing Mal prac tice Claims

De spite the re peal of the es tate tax, sound es tate plan ning
is more im por tant than ever. Here is a mod est check list of
tech niques to make sure that es tate plan ning is per formed in a 
thor ough man ner and to also limit po ten tial li a bil ity for the
practitioner.

In ter view with 
Rob ert G. Al ex an der

It was a rare op por tu nity to talk with prom i nent speaker
and at tor ney Rob ert G. Al ex an der, JD, LL.M., AEP®, EPLS. 
Mr. Al ex an der is not only in volved in the ac tual ap pli ca tion
of the most so phis ti cated, cut ting-edge es tate plan ning tech -
niques with a Mil wau kee law prac tice, but he also has a
front-row seat over look ing Amer i can es tate plan ning as Sec -
re tary of the Na tional As so ci a tion of Es tate Plan ners and
Coun cils  (NAEPC), which is the na tion’s larg est  and fast est
grow ing or ga ni za tion of es tate plan ning pro fes sion als 
(naepc.org). 

Our con ver sa tion with Mr. Al ex an der was about his own
per spec tive and in sights into the cur rent state of es tate plan ning,
so he was not rep re sent ing the NAEPC di rectly, though he did
make ref er ence to NAEPC’s grow ing role and in flu ence in the
es tate plan ning en vi ron ment. Our main pur pose, how ever, was
to learn more about the area of es tate plan ning mal prac tice that
Mr. Al ex an der has been work ing on for a new ar ti cle.

Q: Other es tate plan ning or ga ni za tions have had chal -
leng ing times try ing to re tain mem ber ship in re cent years,
but you in di cate that NAEPC group num bers are ac tu ally on 
the rise. 

A: Yes, NAEPC has ap prox i mately 225 lo cal Coun cils with
be tween 26,000 and 28,000 in di vid ual Coun cil mem bers and is
grow ing. It is an or ga ni za tion with a valu able pur pose that is at -
tract ing both in di vid ual mem bers and or ga ni za tions. 

Q: What sets NAEPC apart?

A: NAEPC is a multidisciplinary or ga ni za tion for in di vid ual
at tor neys, ac coun tants, life in sur ance un der writ ers, fi nan cial
plan ners, trust of fi cers, and lo cal Coun cils of es tate plan ners
through out the United States. The NAEPC also has the dis tinc -
tion of ad min is ter ing two pro fes sional des ig na tions, the Ac cred -
ited Es tate Plan ner (AEP) and the Es tate Plan ning Law
Spe cial ist (EPLS). 

Q: So NAEPC is a broad um brella for pro fes sion als.
Is there a game plan for what the group is try ing to ac -
com plish? 

A: NAEPC’s fo cus is three fold. It en cour ages lo cal mem ber -
ship, in that an at tor ney, ac coun tant, or other es tate plan ning
pro fes sional can join the lo cal Coun cil, and that Coun cil can be
af fil i ated with NAEPC. Sec ondly, it has a clear vi sion of pro vid -
ing pub lic and pro fes sional ed u ca tion and in for ma tion. And
third, it has the pur pose of rais ing pub lic aware ness about es tate
plan ning. 

Q: What kinds of pro grams is NAEPC us ing to raise es -
tate plan ning aware ness? 

A: NAEPC is re spon si ble for ini ti at ing the Na tional Es tate
Plan ning Aware ness Week that has been im ple mented in re cent
years and which is just start ing to get at ten tion. This takes place
dur ing the third week of Oc to ber. It also has launched an on line
re source for es tate plan ning in for ma tion. Ini tially, its Website
will have ap prox i mately 150 ar ti cles avail able to the pub lic
(estateplanninganswers.org).  

Ed i tor’s Note: The House of Rep re sen ta tives adopted a Res -
o lu tion H. Res. 1499 in 2008 that des ig nates the third week of
Oc to ber as Es tate Plan ning Aware ness Week. This year, the
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event is planned for Oc to ber 18-24. Lo cal es tate plan ning
Coun cils are en cour aged to spon sor an es tate plan ning aware -
ness day. Iron i cally, the aware ness that Con gress has en dorsed
will call at ten tion to the fail ure of Con gress to re solve the un -
cer tainty of the es tate tax. 

Q: Does NAEPC also pro vide re sources for pro fes sion als?

A: Ab so lutely. Net work ing with fi nan cial pro fes sion als us -
ing Webinars and other tools can be ex tremely help ful in bring -
ing the top speak ers of the pro fes sion, and other timely
in for ma tion, di rectly to all NAEPC mem bers.

Q: One of the re cent de vel op ments in sev eral states has
in volved self-set tled trusts. Do you see this as a po ten tial
trend that can be adopted by ad di tional states? 

A: Yes. There does ap pear to be the po ten tial for more
states adopt ing self-set tled trusts. More states are cer tainly pay -
ing at ten tion. There are also some con sti tu tional is sues in -
volved. Once cer tain states have pro vided rights, other states
may fol low suit. 

Q: One of the driv ing forces be hind self-set tled trusts is
the need to prequalify es tates for Medicaid. Is this type of
change a wave that is over tak ing Medicaid plan ning? 

A: Look ing at the de mo graph ics, plan ning for an ag ing
pop u la tion is an ex ten sive con cern. The ques tion is al ways how 
to pay for long-term care of an el derly per son. The pos si bil i ties
in clude (1) sav ings, (2) in sur ance, (3) life time care con tracts,
(4) el der law plan ning, and (5) go ing broke…and the lat ter is
be com ing a pop u lar op tion by de fault. 

Q: Es tate tax leg is la tion has be come bogged down, and
many es tates are in limbo as a re sult. Many es tates not af -
fected by the es tate tax per se are now im pacted by the car -
ry over ba sis. Is this not a dis ser vice to a vast num ber of
peo ple who are now un able to ef fec tively plan their es tates? 

A: It is the epit ome of leg is la tive mal prac tice, but it has be -
come an emo tional elec tion is sue. Many peo ple feel that wealth 
plan ning has be come a po lit i cal pawn. 

Q: Is NAEPC in volved in lob by ing Con gress about
this? 

A: No. There are many in di vid ual or ga ni za tions that are en -
gaged in lob by ing ef forts. How ever, NAEPC, be ing a
not-for-profit en tity with six dif fer ent pro fes sions rep re sented
within it, can’t un der take such lob by ing le gally or prac ti cally. 

Q: One of the key ob jec tions with the un cer tainty of the
es tate tax re peal has to do with the cur rent car ry over ba sis.
What will hap pen with gray ar eas like this? 

A: We just don’t know. Doc u ment ing the car ry over ba sis
re mains rel e vant for now, in case it is re in stated. This is an other 
area where there is po ten tial mal prac tice li a bil ity for plan ners. 

Q: You have been work ing on an ar ti cle con cern ing
mal prac tice. What trends are de vel op ing in this area? 

A: Claims are aris ing much more now than in the past. Peo -
ple are able to get in for ma tion from the Internet and are will ing
to take on law yers. Fi du ciary li a bil ity is a hot is sue, and es tate
plan ning is now the sec ond or third high est area of new mal -
prac tice claims—and grow ing rap idly. 

Q: Mal prac tice is sues have arisen in the past as well? 

A: Cer tainly. There have been a num ber of ar ti cles that
have ad dressed var i ous as pects of mal prac tice in the es tate
plan ning area. I have col lected all of these ideas into one ar ti -
cle.

Q: What is sues go by the way side dur ing es tate plan -
ning in the cur rent con text? 

A: At one time, many peo ple had a one-page will. That is no 
lon ger the cur rent stan dard of plan ning. Crit i cal ques tions have 
to be con sid ered. What state should be cho sen, if pos si ble, for
the do mi cile? In what state would as sets be lo cated? What are
the dy nam ics of wealth pres er va tion within a par tic u lar fam ily? 
There are as set pro tec tion in qui ries about di vorce, cred i tors,
and so forth, and the an swers will af fect the ap pro pri ate plan -
ning mea sures. There are busi ness en ti ties to be es tab lished and 
trusts. 

Q: Do most cli ents want sim pli fied wills, de spite the op -
tions? 

A: Most cli ents want good plan ning and opt for those plans
and tech niques that achieve it. When the right plans are ex -
plained prop erly, cli ents gen er ally choose those plans.

Q: Where does the mal prac tice arise? 

A: It is ac tion able if all of the ap pro pri ate plan ning is sues
are not brought up and dis cussed at all. 

Q: How about an es tate that is about $1 mil lion? Or an
es tate that is less than $1 mil lion in to tal as sets? 

A:  Even a rel a tively small es tate can ben e fit from more so -
phis ti cated plan ning. The op tions still need to be dis cussed.

Q: How can es tate plan ners pro tect them selves from
mal prac tice claims? 

A: Dis cus sions with cli ents need to be doc u mented in some
man ner, ei ther with an en gage ment (or non-en gage ment) let ter, 
with a memo to the file, or both. 

Editor’s Note: Many thanks to Robert G. Alexander for
speaking with us. 


