
If Franz Kafka were writing a short story about an estate, it
would undoubtedly have featured his signature themes of
autobiographic reflections, alienation, and betrayal while
caught in the teeth of a pointless and
irrational bureaucratic nightmare. 

Ex am ple: You wake up and dis cover
that you’ve be come a mon strous in sect.
You find your self be ing in ter ro gated. You
are on trial with your col leagues tes ti fy ing

against you, yet you don’t even know what you are be ing ac -
cused of. It is bleak, sur real, and goes down hill from there.
Ahh, good times with Kafka. 

Lit tle did Kafka re al ize that his ac tual
es tate was go ing to re sem ble one of his
own nov els. His un fin ished work and pri -
vate let ters would be saved, scru ti nized,
mod i fied, and pub lished for more than 80 
years with le gal bat tles over own er ship.
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“I have the true feel ing 
of my self only when I am

un bear ably un happy.”
–Franz Kafka



The Last Wish

Dy ing of tu ber cu lo sis, Kafka wrote to his friend and lit er -
ary ex ec u tor, Max Brod: “Dear est Max, my last re quest: Ev -
ery thing I leave be hind me ... in the way of di a ries,
manu scripts, let ters (my own and oth ers’), sketches, and so on, 
[is] to be burned un read.”

Need less to say, Brod ig nored these in struc tions. Brod
claims to have told Kafka that he’d ig nore such a com mand, so
his the ory is that Kafka gave the in struc tion know ing that Brod 
would dis re gard it. Em pow ered by this ra tio nal iza tion, Brod
pub lished The Cas tle, The Trial, and Amerika af ter Kafka’s
death. If the end jus ti fies the means, then the fact that Kafka
be came one of the most in flu en tial nov el ists of the 20th cen -
tury would sup port Brod’s de ci sion, at least on ar tis tic
grounds.

Whether Kafka would have been happy about these de vel -
op ments is open to in ter pre ta tion. The own er ship of the phys i -
cal manu scripts re mains the sub ject of le gal de bate, even
though more than 80 years have passed.

In fa mous Lit er ary Ex ec u tors

As op posed to stan dard ex ec u tors who ad min is ter es tates,
ac count for as sets, main tain fi du ciary duty, and re port to the
courts, a “lit er ary ex ec u tor” is to ex er cise some dis cre tion over 
the pub li ca tion, sale, and fu ture fi nan cial ex ploi ta tion of ar tis -
tic cre ations and intellectual property rights.

Many lit er ary ex ec u tors are faith ful to the art they pro tect,
gen er ate value for es tates, and en rich our cul ture. But the
wrong choice of lit er ary ex ec u tor can have spec tac u larly bad
re sults. It is al most a cliché akin to “the but ler did it” in a mur -
der mys tery: When art ists and au thors are be trayed af ter
death…the cul prit in ev i ta bly seems to be the “literary
executor.” 

Most in fa mous in this cat e gory would be Rufus Wil mot
Griswold, the lit er ary ex ec u tor of Ed gar Allan Poe. This “ex -
ec u tor” was a char ac ter as sas sin who bore a per sonal grudge
against Poe, in sin u ated him self into Poe’s af fairs, pub lished a
de fam a tory obit u ary of Poe un der a pseud onym, ex ploited
Poe’s work for profit while falsely de pict ing Poe as a de praved 
drug ad dict, and even forged let ters by Poe to back up his
claim. Con clu sion: Think twice be fore nam ing any one named
“Rufus” as your lit er ary executor. In fact, just don’t do it. 

Sec ond place of no to ri ety would be that of Elis a beth
Förster-Nietz sche, the youn ger sis ter of Ger man phi los o pher
Friedrich Nietz sche. Elis a beth had been mar ried to Bernhard
Förster, who founded Neuva Germania in Par a guay in 1887 to
dem on strate Ger man su pe ri or ity but com mit ted sui cide in

1893. Elis a beth re turned to Ger many when her brother suf -
fered a men tal break down. Af ter his death, she pub lished her
brother’s notes…but mod i fied them to re flect her own
anti-Sem i tism to sup port the Na zis. Iron i cally, Nietz sche is
known for iden ti fy ing the “will to power” as the driv ing force
of hu mans (as op posed to Schopenhauer’s “will to live”
theme), and Nietz sche’s own sister seized power over his
writings. 

Un fin ished Works

Art ists, com pos ers, and au thors of ten pass away leav ing
par tially fin ished works, so ex ec u tors have de ci sions to make
about what to pub lish. Some works end up be ing trea sured. A
fa mous ex am ple is Franz Schu bert’s Un fin ished Sym phony.
Was it re ally un fin ished? Schol ars have de bated this. Two
move ments were writ ten for the Graz Mu si cal So ci ety and
were left in the care of Anselm Huttenbrenner, who would not
oth er wise grace the pages of The Es tate An a lyst had he not
kept the work a se cret and then re vealed it 37 years af ter Schu -
bert’s death. In 1928, 100 years af ter Schu bert’s death, the Co -
lum bia Graphophone Com pany held a com pe ti tion to
com plete the score; about 100 con tes tants submitted versions
to complete the work. 

There are a num ber of other ex am ples. In 1273, St. Thomas 
Aqui nas had a mys ti cal ex pe ri ence and ceased work on his
Summa Theologica. Le o nardo da Vinci de signed Il Gran Ca -
val lo, a horse statue meant to be 24 feet tall; how ever, the
bronze needed to make it was di verted to make can non balls,
and con struc tion of the horse was de layed by 500 years.
Charles Dick ens did not com plete The Mys tery of Edwin
Drood, but the tale is widely read. Edmund Spenser in tended
The Faerie Queene to be 12 books, mak ing it the lon gest epic
poem in the Eng lish lan guage but only com pleted 6 of the
books. J.R.R. Tolkien worked on the Silmarillion for many
years, and his son Chris to pher Tolkien as sem bled the work and 
published it posthumously. 

Sir Ed ward Elgar is best known in the United States for
Pomp and Cir cum stance, which is played at grad u a tions from
kin der gar ten through col lege from coast to coast. In 2003,
Miles Hoffman of Na tional Pub lic Ra dio traced the gen e sis of
this use back to 1905 when it was played when an hon or ary
doc tor ate was be stowed upon Sir Ed ward at Yale. Soon
Prince ton, the Uni ver sity of Chi cago, and Co lum bia fol lowed
suit; be fore long, it be came the es sen tial music for every
graduation. 

Pomp and Cir cum stance as Amer ica knows it is merely the
trio sec tion from a march that was orig i nally used for the cor o -
na tion of King Ed ward VII. It was one of six marches in
Elgar’s Opus Num ber 39. Elgar wrote about 90 pieces that in -



cluded songs, con cer tos, and sym pho nies. He is held in suf fi -
cient es teem in Eng land to have 65 road ways named af ter him
and to have his like ness ap pear on Eng lish cur rency for a num -
ber of years. Af ter the death of his wife in 1920, Elgar re tired
from public life. But in the last year of his life, he was coaxed 
into writ ing one more piece. Famed play wright George Ber -
nard Shaw and con duc tor Ron ald Landon per suaded the
BBC to com mis sion an Elgar Sym phony. Elgar left 130
pages of manu script. Be fore dy ing in 1934, Elgar left con -
tra dic tory in struc tions, say ing at one point, “Don’t let them
tin ker with it!” But, at an other point, he also said that per -
haps some one else would come along and com plete it “or
write a better one.” In 1997, com poser An thony Payne
“elab o rated” on Elgar’s sketches for the Third Sym phony
and pro duced a com pleted score.  

In 2008, it was re vealed that the last un fin ished work of
Vladi mir Nabokov, con sist ing of 138 in dex cards of notes, was 
be ing held in a Swiss bank vault while his 73-year-old son de -
lib er ated on whether to honor his fa ther’s re quest to burn it.
Nabokov died in 1977, and the un fin ished work was locked
away. 

Writ ing in Slate, Ron Rosenbaum weighed in with his own
mixed feel ings “to burn or not to burn.” Law Pro fes sor Jon
Siegel com mented in a 2008 blog en ti tled “Lit er ary Di lemma”
that “[I]f…the rea son Nabokov did n’t want this manu script
pub lished was his feel ing that it was n’t up to snuff, I say snuff
it.” (See: http://jsiegel.blogspot.com/2008/01/lit er ary-di -
lemma.html.)  

Then, in 2009, Nabokov’s un fin ished work, The Orig i nal
of Laura, was pub lished against his wishes. The re views, sum -
ma rized in Wikipedia, ranged from “nu clear ac ci dent” to “a
gen er ous gift to read ers.” The orig i nal manu script was ex -
pected to sell at auc tion for $600,000; how ever, when bid ding
stopped at $280,000 in an auc tion in De cem ber 2009, the sale
was aban doned.  The book was pub lished (com plete with pho -
tos of the in dex cards and per fo ra tions so that the reader can
tear them out and re ar range them), and Play boy mag a zine pur -
chased rights to pub lish se rial ex cerpts of the book. Some feel
that Nabokov, a fas tid i ous per fec tion ist, would not have ap -
proved of an un fin ished work be ing published. 

A Kafka esque Ep i logue

As de scribed above, a strug gle over un pub lished work is n’t 
unique to Kafka, but the Kafka es tate has been es pe cially con -
vo luted. It was n’t just Max Brod who ig nored Franz Kafka’s
last re quest for pri vacy and the de struc tion of his let ters and un -
pub lished work. Ev ery one as so ci ated with Kafka has ig nored
his re quests. It is as if these pa pers put a spell over any one who
pos sesses them. When it co mes to valu able pa pers of art ists,
there seems to be a 100% fail ure rate for fol low ing instructions
to destroy them. 

Kafka’s lover, Dora Diamant, did not de stroy cor re spon -
dence from him as re quested. She had 20 of his note books and
33 of his let ters that were con fis cated by the Ge stapo in 1933.
Re search ers are still try ing to track these down. The Kafka Pro -
ject has lo cated cer tain items and re leased them but is now ac -
cused by other re search ers of cov er ing up doc u ments, such as
some sa la cious ma te rial that Kafka might have sub scribed to.
But the story gets even more Kafkaesque. 

Even af ter pub lish ing the vast ma jor ity of Kafka’s un fin -
ished work, Max Brod re tained the re main ing bits and pieces of 
Kafka’s writ ing. He had smug gled them to Is rael in 1938. Brod
left his pa pers (in clud ing the Kafka pa pers) to his sec re -
tary/lover, Es ther Hoffe, with the in struc tion that she give them 
to an ac a demic in sti tu tion. Just as Brod did not fol low Kafka’s
in struc tion, Hoffe ig nored Brod and re tained those items af ter
Brod’s death, ex cept for the manu script of The Trial, which
was auc tioned at Sotheby’s in 1991 for $1.8 million. 

The items re mained in Hoffe’s Tel Aviv apart ment un til her 
death at the age of 101.  Franz Kafka died in 1924. Max Brod
died in 1968. Es ther Hoffe died in Tel Aviv in 2007 and left the
re main ing pa pers to her two daugh ters. But Is rael’s Na tional
Li brary con tends that it is the right ful owner un der Brod’s will.
The Hoffe heirs claim that their mother re ceived the pa pers as a
gift and that she had the dis cre tion to be queath the pa pers to in -
sti tu tions of her choice or not at all.

In 2010, un der or ders from an Is raeli court, ex perts opened
10 safe-de posit boxes of pa pers in Is rael and Swit zer land to de -
ter mine just what pa pers there are and who ac tu ally owns them. 
Life has im i tated art long enough; even Kafka’s es tate should
not con tinue in such a Kafka esque manner.   

Post Mod ern IP Es tates

We live in a new world where it is rare to have a
sin gle hand writ ten let ter that gets saved in a vault for 80 years.
Mod ern texting, tweets, blog post ings, and e-mails get cir cu -
lated in dig i tal form; once they hit the Internet, they are be yond
the con trol of the au thor. In stead of ink and pa per in a vault, in -
for ma tion has be come dig i tal and can be posted on line in the
blink of an eye.

This new world also has a dif fer ent af ter life for in tel lec tual
prop erty rights. Copy rights and trade marks have ex ten sive pe -
ri ods of value that sur vive the au thor’s life, and the con nected
Internet-based so ci ety sup plies a vast mar ket for ev ery type of
art, mu sic, writing, or idea. 

Sev eral ba sic pre cepts should gov ern those who own in tel -
lec tual prop er ties, in light of the les sons of Kafka and other fa -
mous art ists and these cur rent con di tions: 

· Treat the Internet post ings, e-mails, and text mes -
sages as though they were be ing dis trib uted to ev ery one in a
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pub lic sta dium. These com mu ni ca tions will in vade pri vacy, di -
lute in tel lec tual prop erty val ues, and al low oth er wise pro tected 
cre ations to en ter the public domain. 

· Plan for the own er ship and ex ploi ta tion of works
dur ing life us ing trusts, LLCs, FLPs, or other en ti ties. Es tab lish 
a tax-ef fi cient man age ment model dur ing life, and test-drive it. 

· Don’t se lect a lit er ary ex ec u tor named Rufus.
Don’t rely on any one lit er ary ex ec u tor. Cre ate an over sight

sys tem with mul ti ple trust ees. Plan for the long-term su per vi -
sion of in tel lec tual property. 

· Be clear with in struc tions. Es tab lish crys tal-clear
cri te ria for which let ters, e-mails, doo dles, re cord ings, notes,
and manu scripts are pub lished or made avail able to scholars. 

· Re view the les sons of the Kafka es tate, the
Nabokov es tate, and those of other art ists, and learn from the
prob lems that have af fected oth ers. 

An cient Ma yan proph e cies in di cate a transformative event
oc cur ring at the end of the 5,125-year “long count” cal en dar by 
2012. But there is an other transformative event that is sched -
uled for ar rival some what sooner. Be hold and be ware: An cient
CPAs and tax at tor neys fore tell of a per il ous time at the End of
Days…oth er wise known col lo qui ally as the ex pi ra tion of the
Bush tax cuts on January 1, 2011.  

The 120-month-long count lead ing to the ex pi ra tion of tax
laws adds a level of Con gres sio nal mys ti cism to tax events that
or di nary tax plan ners aren’t pre pared for. The rea son for this
ex pi ra tion event—and the re sult ing prob lems—is quite ironic.
Con gress has been so dys func tional for so long that it has
adopted rules to force it self to be more re spon si ble (the “Byrd
Rule”). 

Here’s one as pect of the rule: A pro vi sion that is added to a
budget rec on cil i a tion is con sid ered ex tra ne ous if it raises the def i -
cit be yond the pe riod of time cov ered by the rec on cil i a tion and
can be re moved from the rec on cil i a tion pro cess. Con gress made
up this rule to con trol it self. Yet Con gress also found a way to out -
smart it self with a sun set pro vi sion, a rule that will ex pire. This, of
course, has de feated the pur pose of re spon si ble plan ning. 

Thus, 10 years of un cer tainty, lead ing up to bil lion aire es -
tates ar bi trarily es cap ing es tate taxes in 2010 and con clud ing
with a round-trip back to square one, re sulted from Con gress
try ing to be more re spon si ble and then us ing a loop hole to trick
itself. 

As a re sult of these rules, and as things stand now, the Eco -
nomic Growth and Tax Re lief Rec on cil i a tion Act of 2001, and
all the tax cuts con tained therein, is go ing to ex pire in 2011.
The es tate tax re peal will au to mat i cally end. On Jan u ary 1,
2011, bar ring a) a re spon si ble act on the part of Con gress or b)
a re align ment of plan ets and sun flares that re verse the geo -
mag netic po lar ity of Earth, the es tate tax will re vert to 2001
lev els with a $1-mil lion ex emp tion amount, 55% top es tate tax

rate, and a stepped-up ba sis for ap pre ci ated as sets held at death. 
In come tax rates will also in crease across the board, along with
taxes on capital gains. 

The im pact of all of this cre ates bi zarre and un pre dict able
tax laws that no Sha man could an tic i pate—and not just for the
es tate tax. Op tions are wide open. 

Among the pos si ble out comes are: 

1) Au to matic re ver sion to 2001 lev els of tax a tion by de fault 
if Con gress fails to take ac tion. This is the lead ing con tender. 

2) Keep ing the 2010 re pealed es tate tax and 2010
lev els for other taxes as well. Very lit tle chance of this. Would
re quire con gres sio nal ac tion and a large level of bi par ti san ship.

3) Re vert ing to 2009 lev els just for the es tate tax and
ad dress ing other tax cuts in some other man ner. A slight
chance of this…but also not likely. The big ger po lit i cal ques -
tion of the ex pir ing in come tax cuts is driv ing the process.

4) A change that puts the es tate tax in a new place
with a top rate of 35% and an ex emp tion at $5 mil lion that is
tied to in fla tion. This has been sug gested by a pair of Sen a tors
and re sem bles other pro pos als from 2009. There may be bi par -
ti san sup port for this, but again, the in come tax as pects of the
plan could de lay im ple men ta tion. A key fac tor of how cap i tal
gains are treated at death remains to be seen. 

Bold Pre dic tion: The es tate tax re turns with a top rate
keyed to the in come tax rates, which will be 38% and an
ex emp tion level of $3.5 mil lion tied to in fla tion. Stepped-up
ba sis re turns but not for the es tates that avoided es tate taxes
dur ing 2010. Bush tax cuts ex pire for the higher lev els of
earn ers, but cap i tal gains taxes re main at lower lev els. The
es tate and gift tax sys tems then get re united. This is just one
hy poth e sis that is as good as any. Un for tu nately, un cer tainty is

go ing to con tinue un til Con gress takes ac tion. 

Brac ing For Im pact: The 2011 Tax Uncuts


