
A sobering reality is confronting many Americans in
general, but there is a niche that has unique and serious
planning problems—and we are not referring to all those who
are going bankrupt, losing their homes
to foreclosure, or filling out forms for
unemployment benefits.  

They won’t be get ting much sym -
pa thy from the one in seven Amer i cans 
liv ing in pov erty, nor from the vast

ma jor ity of Amer i cans with less than $1 mil lion in to tal as sets,
but those with $20-mil lion es tates may have the most to lose in
a short time if they aren’t ex tremely vig i lant right now—and

over the next several years. 

Here we ex am ine the unique cir -
cum stances and con text of the
$20-mil lion es tate, what can go
wrong, and some de fen sive mea sures
for keep ing things un der control. 
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“If it wasn’t for bad luck,
I wouldn’t have no luck at all.”

—“Born Under a Bad Sign,” 

by Booker T. Jones / William Bell



Next month, we will con tinue with a more in-depth
treatment of the es tate plan ning tech niques that make the most
sense in light of the likely di rec tion for the econ omy and the tax
code over the near term, as well as much far ther into the fu ture.  

Re ced ing Wealth

What could pos si bly go wrong with a $20-mil lion es tate?
These days there are a lot of peo ple who must think they were
born un der a bad sign. Their es tates have been rav aged by the
re ces sion and the real es tate bubble. 

Melt ing ice caps are trou bling, but an es tate that drops by
40% on pa per is alarm ing! For a $20-mil lion es tate, drop ping
40% (due to port fo lio and real es tate val ues) means the es tate
is sud denly worth $12 million.

 Once you lose $8 mil lion, even on pa per, you never for get
it. The re sult can be a par a lyz ing fear of risk at a time when
there are few safe in vest ments. In the ory, some one with $20
mil lion in liq uid as sets who put all the funds in money mar ket
ac counts cur rently get ting a 0.7% re turn would earn a whop -
ping $140,000 an nu ally be fore pay ing in come taxes. But stay -
ing on the side lines is also risky. Look at a fic tional es tate
be fore and after the recent recession. 

A Hy po thet i cal Fam ily

Meet Mr. and Mrs. John Dough. Both have in her ited quite
a bit of wealth. Both have post grad u ate de grees. Mr. Dough is
em ployed as an ef fi ciency ex pert for a wid get com pany and
earns $250,000 an nu ally. Mrs. Dough spends her time trav el -
ing, dec o rat ing the Dough homes, and su per vis ing the Dough
chil dren, nanny, gar den ers, and household staff. 

The es tate had been chug ging mer rily along in 2007 with
$20 mil lion of as sets, in clud ing $15 mil lion throw ing off 5%
re turns from var i ous in vest ments and pro duc ing $750,000 of
tax able in come, plus $5 mil lion in a fam ily home, a va ca tion
home, a fam ily condo, and a fourth home that was in her ited.
With Mr. Dough’s $250,000 of wages, the fam ily has a cool $1 
mil lion of an nual tax able in come from which it pays $450,000
in in come taxes. The fam ily also main tains its life style with
ex penses of $450,000, leav ing the es tate grow ing by $100,000 
in new value, plus additional growth in equity. 

Sud denly the es tate is rocked by the stock mar ket fall ing
40% and then, in a slightly de layed re ac tion, the real es tate
bub ble burst ing. On pa per, the as sets of our hy po thet i cal es tate 
fell to $12 mil lion, and in come from most of the as sets was
en tirely erased. The fam ily had just the one wage earner’s
in come of $250,000 for 2009. 

Flash for ward to 2010. The stock mar ket and real es tate
have par tially re cov ered. The $20-mil lion es tate that fell to $12 
mil lion on pa per has climbed back up to $16 mil lion, of which
$12 mil lion pro duces in come and as sets worth $4 mil lion are
mostly homes and pos ses sions pro duc ing only ex penses. But
the roll ing re ces sion has also caught up with the wid get in dus -
try, and Mr. Dough has been laid off. 

Of the $12 mil lion of as sets that could pro duce in come, $6
mil lion are pro duc ing losses on pa per, but the losses can’t be
used to off set gains with out sell ing the un der ly ing as sets. The
other $6 mil lion are pro duc ing an av er age of 1.5% of re turns,
with some of the as sets in bank ac counts pro duc ing 0.7% re -
turns, some in div i dend stocks pro vid ing 2% re turns, and some 
in a man aged ac count that is pro duc ing 4% re turns in the ory
but, when all the com mis sions and man age ment fees are added
in, turns out to be closer to 3% in prac tice. With an over all re -
turn on the $6 mil lion for the year av er ag ing 1.5%, there is a
mere $90,000 of taxable income. 

Granted, these are just fic tional as sump tions, but there are
many es tates with fact pat terns that are not that dif fer ent. In
this sit u a tion, the in come for the fam ily has gone from $1 mil -
lion to $90,000 in just a cou ple of years. Af ter taxes, that may
amount to $60,000 of in come. Ob vi ously, with less in come
there is no lon ger a $450,000 tax bill, but if the fam ily stays
cur rent on its other ex penses and main tains its life style, it
would have to spend $450,000. In stead of hav ing an es tate that
is grow ing by $100,000 in new as sets, plus lots of eq uity
growth each year, the es tate is running $390,000 in the red. 

From Bad to Worse

This is where the es tate can start to un ravel. How will the
$390,000 short fall be ad dressed? One ap proach is to bor row
money and in cur debt ex penses in fu ture years. An other ap -
proach is to sell off as sets and de plete cash re serves. Both of
these op tions are highly un at trac tive. If you are sell ing as sets
that are, for in stance, cur rently de pressed in value by 20%, the
sale of $390,000 is like giv ing up an as set that would be worth
more than $500,000 when the mar ket re cov ers. This am pli fies
the loss of $390,000. 

On the other hand, bor row ing $390,000, even at fa vor able
rates of 5%, could mean points of close to $4,000 and an nual
in ter est of $19,500. Over four years, plus points, that would
mean $82,000 in ex tra ex penses. And what hap pens if there are 
four suc ces sive years like this? The es tate is go ing to be di min -
ished by $1.6 mil lion, which had a likely value of more than $2
mil lion in a better market. 

Once an es tate starts di min ish ing, it can not re cover to its
for mer level when mar kets and real es tate val ues im prove.



From $16 mil lion it will slip to $14 mil lion. If there is a sud den
fam ily need or ex pense, the es tate has no cush ion and will have
to sell off as sets. An ill ness, an ac ci dent, or a law suit can hap -
pen at any time. With mul ti ple prop er ties, there are al ways new 
ex penses. If fu ture ex penses in crease, and the re main ing es tate
pro duces less rev e nue, as sets will erode even faster. An es tate
like this is only one or two bumps in the road from no lon ger
be ing a sus tain able es tate that runs in the black and grows in
per pe tu ity or at least for multiple generations. 

Un der wa ter In vest ments

Here is an other sce nario that is quite plau si ble and equally
alarm ing. A fam ily with $20 mil lion in as sets did some am bi -
tious le ver aged in vest ing while things were go ing well dur ing
2000 through 2007. They pur chased an of fice build ing, an
apart ment build ing, and a strip mall. 

The new as sets are worth $10 mil lion, and they were pur -
chased with $9 mil lion of mort gages at 7% in ter est. Mort gage
pay ments come to about $81,000 monthly. The build ings were
sup posed to be throw ing off to tal net re turns of $84,000. The
game plan was to ac quire the prop er ties and al low the build -
ings them selves to fi nance the pur chase over time. In the ory,
the rents would cover the ex penses and the debts and pro vide a
mar gin for er ror of $48,000 per year. In a few years, higher
rents would pro duce larger prof its. In 15 years, when the build -
ings were hope fully worth $20 mil lion, the fam ily would own
them free and clear, and this would add to the fam ily’s pre vi ous 
es tate of $20 mil lion, which hope fully would also be dou bling.
This would have been a win-win-win across the board under
previous conditions. 

But now, a few years into the in vest ments, the build ings
have dropped in value to $7.5 mil lion, there are nu mer ous
rental va can cies, and the empty spaces all re quire an in fu sion
of cap i tal to at tract new ten ants. Sev eral of the ex ist ing ten ants
are in ar rears and are de mand ing rent abate ments. One has de -
clared bankruptcy, and evic tion pro ceed ings are lan guish ing in
the courts. The build ings are pro duc ing a net of $55,000
monthly, leav ing a monthly short fall of $26,000. 

Af ter pump ing more and more per sonal funds into the
build ings to the tune of $500,000, the fam ily is tapped out. The
build ings are “un der wa ter,” in that their value is lower than the
mort gages on them. 

With the build ings in de fault, the fam ily is forced to sell
them at a loss and make up the dif fer ence from per sonal funds
be cause they pro vided per sonal guar an tees on the mort gages.
Over all, the es tate’s $20 mil lion was re duced to $19 mil lion by
the build ing pur chases and to $14 mil lion by the re ces sion.
Now it is los ing an other $3 mil lion in value, due to the build -

ings not per form ing as ex pected, and is left with an $11-mil lion 
es tate of which only half is invested productively. 

Es tate Im pli ca tions: For es tates, an un der wa ter as set
raises a num ber of plan ning is sues. The prem ise of an ex ist ing es -
tate plan might be to give out a se ries of liq uid as sets as be quests to 
char i ties, nieces and neph ews, long time friends, a long time sec re -
tary, a loyal nanny or house hold staff mem ber, and so on, and then 
leave the big fam ily prop erty to im me di ate fam ily. 

Re vis it ing that equa tion for some es tates could pres ently
mean that the liq uid as sets are ex hausted and the most im por -
tant fam ily ben e fi cia ries are be ing handed a neg a tive as set. So a 
very sim ple will re view must ad dress pri or i ties of who is to ac -
tu ally benefit from the estate. 

A sec ond im pli ca tion of a neg a tive as set—or an as set that is 
heavily en cum bered—is whether or not the es tate will pay off
mort gages and back taxes on the as set that is be ing trans ferred.
Many wills con tain stan dard ized tax ap por tion ment lan guage
that leaves a lot to be de sired. As a prac ti cal mat ter, the facts
that ex ist and the tes ta tor’s in tent can be trans lated into plain
Eng lish so that there is no sec ond-guess ing af ter death. Is the
es tate to pay off the mort gage on a house or prop erty that is
given to a par tic u lar ben e fi ciary? Is the re main der of the es tate
to pay es tate taxes at trib ut able to the real prop erty that is given
to a par tic u lar ben e fi ciary, or should that come out of the ben e -
fi ciary’s share? A will should spell this out plainly and not rely
on differing interpretations of its boilerplate language. 

Le Coup de Grâce

Not to be a whiner, but there is no bad sit u a tion that a
heavy tax bur den can’t make worse.  As op posed to bil lion aires 
who have passed away in a timely fash ion when there is no
Fed eral es tate tax, or those es tates un der the tax able level, the
$20-mil lion es tate, or what is left of it, is very much in the
tax able range of the es tate tax that is likely to ap ply in 2011 and
beyond. In the worst-case sce nario, where the 2011 lev els of
tax a tion arise au to mat i cally with a $1-mil lion ex emp tion, a
$20-mil lion es tate that man ages to pass en tirely to a sur viv ing
spouse and then get taxed en tirely in the sur viv ing spouse’s
es tate would have a tax of $10,295,000. Even if the es tate has
been di min ished and par tially dis trib uted, a $10-mil lion es tate
would be hit with a tax of $4,795,000. 

There are also pit falls re gard ing the car ry over ba sis or
stepped-up ba sis, for which the out come re mains un cer tain.
State death taxes ex ist in var i ous es tates, and ma neu vers to
avoid those states must be mon i tored. Af ter the next round of
Fed eral es tate tax re vi sions, a wave of state tax a tion may fol -
low. There is even a pos si bil ity of the state death tax credit be -
ing resurrected at some point. 
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Build ing and Main tain ing Wealth

A fam ily that takes wealth for granted may soon lose it.
Some ba sic sug ges tions: 

1) Even a $20-mil lion es tate should have a bud get
and live within its means. Spend ing must be re duced. Re fi -
nance mort gages, stop leas ing ve hi cles, stretch ev ery dol lar as
though it were your last.

2) Re place un pro duc tive port fo lio as sets. Don’t limit
your self with no risk, but struc ture an in tel li gent port fo lio with
hedges, tax shel tered bonds, div i dends, re ces sion re sis tant
stocks and good bar gains to pro duce in come for cur rent needs. 

3) Off set cap i tal losses and gains in sell ing as sets.

4) Sell or rent out un used res i den tial prop er ties.  

5) Pay down debt on in vest ment prop er ties so that
they are truly self-sus tain ing..

6) Build a smarter growth port fo lio of stocks with
div i dends, re ces sion-proof blue chips, gold, tax free bonds,
and some care fully se lected growth stocks for the long haul. 

7) Cul ti vate a new ca reer, job, or in come-pro duc ing
en deavor and spend time pro duc tively. 

Even as sum ing that es tates can re group and grow, the
tra di tional hur dles of trans fer tax a tion are likely to be back in
ac tion start ing some time in 2011. 

Con gress has be come hard to pre dict. How ever, it has long
been pro jected that it will not only re in state the es tate tax but also
that the ex emp tion lev els will be around $3.5 mil lion or $5 mil lion 
and will then be in dexed for fu ture in fla tion. If that is the case, the
$20-mil lion es tate is go ing to face huge trans fer taxes. 

Ba sic Strat e gies

For a mar ried cou ple, a typ i cal plan would take ad van tage
of the full ex emp tion for each spouse but the $20-mil lion es tate 
would still have about $10 mil lion that needs to be trans ferred
to the next gen er a tion (and that needs to be sheltered). 

Life time trans fers in trust us ing the an nual gift tax ex clu -
sion and gift split ting can move a siz able por tion of as sets.
These funds can be placed in a Crummey trust 

Pur chase of life in sur ance by the trust can be highly valu -
able. If suf fi cient wealth is sit u ated in fam ily trusts, it can be
used to pur chase life in sur ance and those pro ceeds will not be
in cluded in the par ent’s estate.

Since as sets are cur rently at low val ues that are likely to ap -
pre ci ate in the fu ture af ter a wave of in fla tion, this may be a
good time to trans fer cer tain assets. 

In ad di tion to out right trans fers to the next gen er a tion or
trans fers in trust to one or more fu ture gen er a tions, low as set
val ues also make this a suit able time for es tate freez ing tech -
niques such as fam ily lim ited partnerships.

With state trans fer taxes be com ing a sig nif i cant tax bur den
in their own right, ev ery es tate must also an tic i pate fu ture plan -
ning of do mi cile. If a change of do mi cile is planned for the fu -
ture, the own er ship of real prop erty should be set up in a
man ner that keeps those as sets from trig ger ing a state trans fer
tax to the extent possible. 

Own er ship of real prop erty held in an LLC, for ex am ple,
would suf fice to be con sid ered own er ship of per sonal prop erty
in most in stances. How ever, there is some con cern that this
area re mains dy namic with more states add ing their own trans -
fer taxes and oth ers tight en ing their rules. It is pos si ble that
some states may leg is la tively at tempt to pierce the cor po rate
veil of sin gle mem ber LLCs for pur poses of as sign ing own er -
ship of real estate for death tax purposes.

Fund ing of 529 plans to fi nance fu ture tu i tion bills can be a
highly valu able strat egy.

In other words, all of the tech niques tra di tion ally used and
all of the newer tech niques from the past de cade are back on the 
ta ble. These sim ple, clas sic ap proaches were once the main stay 
of es tates un der $1 mil lion that once faced tax a tion and many
es tate plans have grown complacent 

Unique Chal lenges

Go ing back into the es tate plan ning mode based on es tate
tax a tion won’t af fect some es tates that were never up dated in
the first place. Wills from a few years ago may have a QTIP
trust, a two trust by pass, and a failsafe in the form of a dis -
claimer trust. 

Nev er the less, ev ery es tate should be re viewed anew in
2011. There is too much chang ing and no es tate can be taken
for granted. This is the time for es tate tune ups and vig i lance.

We live in a dif fer ent time now where there may be de fla -
tion and re ces sion, side ways drift, stag fla tion, and wild in fla -
tion. Tax rules are chang ing. In an tic i pa tion of ev ery thing from
may hem to mal aise in 2011 and there af ter, we are go ing to
march though the en tire ar se nal of es tate plan ning strat e gies,
ap ply them to the $20-mil lion es tate, and see which may have
some ap pli ca tion in various scenarios. 

There may be some very use ful clas sics such as by pass
trusts, ILITs and dis claim ers but even a mod est es tate may
hugely ben e fit from the ben e fi ciary de fec tive in her i tor’s trust
(BDIT®) ap proach. This cre ative ap proach is not merely for
the super rich. This dis cus sion will be con tin ued in next
month’s is sue of The Es tate An a lyst.


