
Which has the better de fense,
an ar ma dillo or a tur tle? Which
dis cour ages pred a tors more, a
skunk or a por cu pine? Which has 
a greater in tim i da tion fac tor, an
oc to pus or a stingray?

These de fenses don’t trans -
late ex actly for hu mans in the fi -

nan cial arena, but there are les -
sons to be learned. And now, af -
ter 400 years re fin ing the
re la tions re gard ing the law of
fraud u lent trans fers, there is a
new an i mal, a Do mes tic As set
Pro tec tion Trust (DAPT) with a
hard shell, of fen sive at trib utes,
and a frightening demeanor. 
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Keep a knockin’ but you can’t come in
Keep a knockin’ but you can’t come in
Keep a knockin’ but you can’t come in

Come back tomorrow night 
and try it again.  

—Perry Bradford (Early 1930s); Little Richard (Richard Wayne



A new trend in volv ing DAPTs is evolv ing, and the epi cen -
ter of change ap pears to be Ne vada. Let’s see how the rules of
cred i tors and debt ors may evolve based on the new DAPT
rules that are ar riv ing. 

A Beach head for DAPTs

For more than 400 years, cred i tors have tried to limit fraud -
u lent trans fers by debt ors, while debt ors have tried to pro tect
their per sonal as sets from busi ness deals gone bad, li ti gious
per sons, dis grun tled em ploy ees, and other col lec tion ef forts.  

As sets can be moved to trust, shifted to fam ily mem bers,
wired to off shore bank ac counts, and squirreled away in mat -
tresses. For those who an tic i pate po ten tial cred i tors and lit i -
gants just over the ho ri zon, there have al ways been sev eral
as set pro tec tion op tions; how ever, they’ve come with un de sir -
able side ef fects, such as los ing con trol of as sets. 

Some of these strat e gies work, and oth ers are frowned
upon. In fact, a bril liant as set pro tec tion strat egy in one state
may be con sid ered a fraud u lent trans fer in an other state. 

Two com pet ing trends in the law have been vying for su -
prem acy for cen tu ries. The laws pro tect ing cred i tors have his -
tor i cally dom i nated. But in the last gen er a tion, bank ruptcy
rules have pro vided an other level of ref uge for debt ors. 

How ever, in the past de cade, DAPTs, also known as
self-set tled trusts, have been catch ing on in sev eral ju ris dic -
tions. Add a cou ple of LLCs, com ply with sim ple rules, and
any mod er ate es tate can be for ti fied com fort ably against the
most de ter mined of cred i tors.

Cred i tors vs. Debt ors

The rules of the game have evolved for mil len nia. Those
who owe money try to shift the funds to trusts, fam ily mem -
bers, sur ro gates, fronts, Swiss banks, and mat tresses. Laws to
de fine when such trans fers are fraud u lent are wide spread and
var ied. 

Nat u rally, there have been at tempts to bring or der to the
law of fraud u lent trans fers. Fed eral bank ruptcy laws have ac -
com plished this to some ex tent. Out side of bank ruptcy, most
trans ac tions are ad dressed by the Uni form Fraud u lent Trans fer 
Act of 1984, which has been widely adopted at the state level.
As of June 2005, it had been adopted in 43 states and the Dis -
trict of Co lum bia. Of course, there is not ac tual uni for mity in
the adopted laws, and the ac tual con cepts pre cede 1984. The
Uni form Fraud u lent Con vey ance Act (UFCA) was pro mul -
gated in 1918, adopted by 26 states, and helped shape Fed eral
bank ruptcy law.

As al ways seems to be the case with An glo-Amer i can law,
if you dig deeply enough, you’ll end up back in Eng land with
some an cient law or a quaint case be fore the Star Cham ber in -
volv ing farm ers and sheep. Sure enough, the UFCA was based
on laws that al most ev ery state had adopted from the stat ute of
13 Eliz a beth, which in 1571 ad dressed trans ac tions that were
in tended to de fraud cred i tors by making them void. 

Of course, it would have lacked his tor i cal for mal ity to sim ply
de clare a fraud u lent con vey ance to be void. The orig i nal stat ute’s
lan guage lays this out with the gran deur that we have come to ex -
pect of le gal ese. Here is about one third of the stat ute: 

“Be it therefore declared, ordained and enacted,
that all and every feoffment, gift, grant,
alienation, bargain and conveyance of lands,
tenements, hereditaments, goods and chattels, or
any of them, by writing or otherwise, and all and
every bond, suit, judgment and execution at any
time had or made to or for any intent or purpose
before declared and expressed, shall be from
henceforth deemed and taken, only as against that 
person or persons, his or their heirs, successors,
executors, administrators and signs of every of
them, whose actions, suits, debts, etc; by such
guileful, covinous or fraudulent devices and
practices, as is aforesaid, are, shall or might be in
anywise disturbed, hindered, delayed or
defrauded, to be clearly and utterly void,
frustrate, and of none effect, any pretence, color
feigned consideration, expressing of use or any
other matter or thing to the contrary
notwithstanding.”

In other words, fraud u lent trans fers are void. But what
makes a trans fer fraud u lent? 
For the an swer we look to a no to ri ous trans fer of sheep that
was scru ti nized by the Star Cham ber in 1601. 

Count ing Twyne’s Sheep

Putt ing the 1571 Stat ute of Fraud u lent Con vey ances from
13 Eliz a beth into proper con text was Twyne’s Case from 1601. 
Farmer Pierce owed 200 pounds to a cred i tor. Be fore the Sher -
iff ar rived to seize his be long ings, Farmer Pierce trans ferred all 
his worldly pos ses sions, in clud ing his herd of sheep, to his
friend and neigh bor, Farmer Twyne. Yet Farmer Pierce re -
tained pos ses sion of the sheep and con tin ued to put his mark
upon them. When the Sher iff ar rived, Farmer Twyne or ga -
nized force ful re sis tance. 



Six in di cia (or badges) of fraud were iden ti fied by the Star
Cham ber and re main per ti nent to this day: 

1) A trans fer of all as sets, even in clud ing clothes and
ne ces si ties, is highly ir reg u lar. 

2) Do nor or trans feror re tained full pos ses sion of the
goods al leg edly trans ferred. 

3) The trans fer was done in se cret.

4) The trans fer was made when lit i ga tion and en -
force ment of the cred i tor’s rem e dies was im mi nent. 

5) The prop erty was held by Twyne in trust for
Pierce, and “fraud is al ways ap par eled and clad with a trust.” 

6) There was nei ther con sid er ation for the trans fer
nor any rea son for a gift, mak ing the trans fer sus pi cious. 

The trans fers to Twyne were treated as fraud u lent, and
those aid ing Twyne against the Sher iff were pun ished for ri ot -
ing. More im pres sive still is the fact that the badges of fraud
doc trine of Twyne is still cited as a com mon law pre ce dent in
mod ern Amer i can ju ris pru dence. [See, Twyne’s Case Re told,
by Ste phen P. Harbeck, Mountbatten Jour nal of Le gal Stud ies
(2000).]

Mod ern Twynes

Cred i tors and debt ors have upped the ante of trans fers, and
shift ing own er ship rights for your herb of sheep to a next-door
neigh bor is n’t your typ i cal mod ern sce nario. Frankly, the sud -
den gift of your en tire herd of sheep (and the clothes off your
back) to a neigh bor with out any quid pro quo or ex pla na tion is
about as bla tant a fraud as it gets. 

In the mod ern world, more sub tle and so phis ti cated ap -
proaches have evolved. Sev eral ul ti mate des ti na tions for as set
pro tec tion have de vel oped rep u ta tions. Swiss bank ac counts
have an al lure of ar ma dillo-like im pen e tra bil ity; ex otic lo cales, 
such as the Cayman Is lands, seem to shroud as sets in inky mys -
tery that would make an oc to pus proud. For eign trusts and cor -
po rate en ti ties are also use ful. 

But all such ap proaches have draw backs. What good is a
strat egy to pro tect a por tion of as sets abroad if there are still do -
mes tic as sets that are ex posed to cred i tors? Why shift as sets in
a man ner that pre vents them from be ing in vested suc cess fully
or that de prives the owner of ad e quate con trol? And if the po -
ten tial for cred i tor ef forts is merely spec u la tive, then the shift
may be less com pel ling when seen against the re al ity of ex pa -
tri ate tax pen al ties and the ex penses and risks that ap ply for de -
sign ing and main tain ing these for eign as set pro tec tion de vices.  

There is now a grow ing trend in a num ber of do mes tic ju ris -
dic tions, such as Alaska, Del a ware, Ha waii, and Ne vada, that
are vying to at tract as sets from other ju ris dic tions and are there -
fore per mit ting self-set tled trusts. These trusts may be sim ple
and ef fec tive enough to make for eign-based trans fers as
old-fash ioned as trans fer ring one’s sheep herd. And the num -
ber of ju ris dic tions per mit ting DAPTs has jumped from 4 in
2003 to 13 in 2010. 

Why Pro tect As sets? 

If there is no im me di ate threat from cred i tors or lit i gants,
why should some one con sider a DAPT? The an swer may de -
pend on the po ten tial for trou ble and how much is be ing placed
at risk. In a house hold with few as sets, one spouse may trans fer
the fam ily home to the other spouse. El derly per sons who may
need ex pen sive long-term nurs ing or as sisted liv ing care may
trans fer as sets to the next gen er a tion as part of a plan to make
their es tate “Medicaid-ready” dur ing the 60-month look-back
pe riod prior to ap pli ca tion for Medicaid. A house hold with few
as sets may be aware that bank ruptcy pro vides a failsafe op tion
that is less ex pen sive than cer tain plan ning op tions. 

For per sons who have sub stan tial wealth and who have
some ex po sure to risk from law suits, due to known con flicts in
their busi ness or their line of work, the like li hood of hav ing lit i -
ga tion and cred i tors may be sig nif i cant. In that case, hav ing an
im pen e tra ble de fense in place may be an ex cel lent de ter rent to
po ten tial lit i gants. And for those who are de ter mined to press
for ward with an at tack, an iron-clad de fense, once tested, may
prompt ad ver sar ies to give up or set tle claims on rea son able
terms.

For a mod er ate-size or large es tate, there can be a false
sense of se cu rity, in that many house holds will never face a sig -
nif i cant law suit or other cred i tor. Yet con sider the amount
spent on other types of in sur ance com pared with the risk in -
volved. Peo ple pay home owner’s in sur ance, fire in sur ance,
flood in sur ance, dis abil ity in sur ance, and so forth, even though
they may never be bur glar ized, in a fire, in a flood, or un able to
work. Peo ple spend a sig nif i cant por tion of their an nual in come 
in sur ing against events that never hap pen or which would only
pro duce lim ited eco nomic harm. 

By com par i son, many busi ness own ers, di rec tors, of fi cers,
phy si cians, in vest ment man ag ers, etc., face a more sig nif i cant
threat of lit i ga tion. Such ex po sure could be dev as tat ing to an
en tire es tate and not merely one par tic u lar home. The one-time
cost of set ting up a per ma nent de fense against such crit i cal
threats makes the case for a DAPT rather pow er ful and the on -
go ing costs of trustee fees com pare fa vor ably with other pro -
tec tive mea sures such as in sur ance. 

© R. Moshman 2010.11



The DAPT So lu tion

Ev ery one wants to have things both ways: full pro tec tion
yet full con trol over as sets as one of the trust ees; keep ing cred i -
tors at bay yet be ing able to en joy the as sets as one of the ben e -
fi cia ries. A self-set tled trust makes this pos si ble—within
rea son.

There are rules that ap ply in each of the ju ris dic tions that
per mit such trusts. Gen er ally, you can’t set up a DAPT and ex -
pect it to be ef fec tive against known cred i tors. Some ju ris dic -
tions have ex cep tions for cer tain types of claims, such as child
sup port, al i mony, or pre-ex ist ing torts. There are wait ing pe ri -
ods for cer tain protections to be come ef fec tive. And the
grantor is gen er ally not per mit ted to be the sole trustee.

Nev er the less, self-set tled trusts are a re al ity. And as more
peo ple take ad van tage of them in the ju ris dic tions that per mit
them, the other 37 ju ris dic tions will come un der in creas ing
pres sure to re main com pet i tive in keep ing as sets from mi grat -
ing away. Where might as sets be head ing? 

Ne vada is the most likely des ti na tion for those seek ing as -
set pro tec tion. If you are try ing to de ter cred i tors and lit i gants,
you want the ju ris dic tion with the least loop holes and the most
pro tec tion. In Ne vada, the stat ute of lim i ta tions for a cred i tor is
only two years af ter as sets have been trans ferred for pur poses
of a non-pre ex ist ing cred i tor or six months af ter they knew or
should have known of the trans fer, if lon ger, for pur poses of a
pre ex ist ing cred i tor. This is the short est stat ute of lim i ta tions
pe riod in the United States. South Da kota and Utah have
three-year stat utes of lim i ta tions. Alaska, Col o rado, Del a ware,
and other DAPT ju ris dic tion have four-year stat utes of lim i ta -
tions. [Note: A chart pre pared by na tion ally known Ne vada es -
tate plan ning and as set pro tec tion at tor ney Steve Oshins
com par ing the rules of DAPT ju ris dic tion can be found at
www.oshins.com.]

It would be a cruel and un wanted re sult if some one from a
non-DAPT state chose to set up a DAPT in Alaska or Del a ware 
and had a cred i tor reach the DAPT as sets more than two years
af ter the trans fer. So an at tor ney ad vis ing a cli ent on where to
set up a DAPT may be risk ing a mal prac tice claim by not mak -
ing a cli ent aware of the Ne vada ad van tage. 

The Ne vada DAPT or “NAPT” has its own re quire ments.
The trust must have some min i mal con nec tion with Ne vada.
This can be eas ily sat is fied but must not be over looked. For ex -
am ple, the trust should have at least one Ne vada-based trustee,
whether an in di vid ual, a trust com pany or a bank. Hav ing Ne -
vada as sets as the pri mary as set of the trust or hav ing the pri -
mary ad min is tra tive func tions of the trust han dled by a
Ne vada-based trustee would also meet the Ne vada con nec tion
re quire ment. 

There are three types of trust ees with the NAPT, at least one 
of which must be based in Ne vada. In ad di tion to the Settlor
and the Ne vada-based trustee, there is a “dis tri bu tion trustee”
who au tho rizes dis tri bu tions to the Settlor. The Ne vada-based
trustee can also be the dis tri bu tion trustee.

Man ag ing a Siege

Sup pose a DAPT were be sieged by lengthy lit i ga tion. What 
would the ul ti mate long-term de fense look like? An in creas -
ingly pop u lar de sign is to have a trust own one or more LLCs or 
FLPs. Hav ing a trust own a pair of LLCs is one of the sim plest
and most ef fec tive ways to set up a re sil ient de fense. 

To be gin with, a to tal trans fer of all as sets to a sin gle trust
would look very much like one of the orig i nal badges of fraud
from Twyne’s Case in 1601. But more sig nif i cantly, hav ing as -
sets di vided be tween two LLCs that are owned by an as set pro -
tec tion trust cre ates mul ti ple ob sta cles to any cred i tor. As
op posed to a judg ment cred i tor of a share holder for a con ven -
tional “C” cor po ra tion, where as sets can be reached di rectly
and liq ui da tion of such as sets can be com pelled, judg ment
cred i tors of some one who owns shares in an LLC may be lim -
ited un der state law to charg ing or ders that only pro vide the
cred i tor with ac cess to dis tri bu tions from the LLC. 

Know ing how charg ing or ders will work makes it pos si ble
to set up two sep a rate LLCs, one that will be used to fi nance the 
debtor for a few years when and if there is a cred i tor try ing to
col lect as sets. The LLC that con tin ues to make dis tri bu tions
will have an as set pro tec tion trust as its 99% owner, with the
debtor own ing 1%. This will limit the cred i tor to a charg ing or -
der against only 1% of dis tri bu tions. 

Mean while, the LLC that holds most of the as sets will not
be mak ing any dis tri bu tions—or as few as pos si ble. If the ma -
jor ity of as sets are held in one LLC that does not make any dis -
tri bu tions for five or six years, the cred i tor may have to be
rec on ciled to a set tle ment on more fa vor able terms to the
debtor. 

A Ca veat

Could non-Ne vada cred i tors uti lize the full faith and credit
clause of the Con sti tu tion to at tack a Ne vada As set Pro tec tion
Trust? That ques tion has not yet been an swered by the courts,
and that is one area where off shore trusts have an ad van tage.
How ever, by com bin ing the NAPT with one or more charg ing
or der-pro tected LLCs or FLPs and cre at ing this ad di tional wall
that looks in sur mount able to a cred i tor, the NAPT struc ture al -
most forces a po ten tial lit i gant to set tle the dis pute for pen nies
on the dol lar.


