
Did you just hear something? 

Was that the sound of an other vol ca -
nic erup tion from Eyjafjallajokull?
Was it a lin ger ing echo of vuvuzelas
from the World Cup of 2010? Or was it
an en thu si as tic cheer from the Bronx at
the news that no es tate tax would ap ply

to the es tate of bil lion aire George
Steinbrenner? 

No, that “thud” was the sound of
Congress closing the book on its experiment
with estate tax repeal. The estate tax is back,
thanks to HR 4853, the Middle Class Tax
Relief Act of 2010. 
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2010 In Re view:
Year of the Gi nor mous Loop hole

Plus: The New Es tate Tax Law Ar rives

And: In glo ri ous, Ig no ble, and Ignominius Es tates
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Almost every estate plan 
in the United States 
needs to be rewritten 

immediately.



But the es tate tax re peal did take ef fect in 2010, and an
enor mous rift in the trans fer tax sys tem opened just long
enough for the es tates of sev eral bil lion aires to pass through. 

Let’s take a look back at 2010. 

An gry Birds, et al.

The ca coph o nous grid lock from our na tion’s Cap i tal in
2010 may have been re flected in mi cro cosm by the phe nom e -
non of An gry Birds, a game played on iPhones by Amer i cans
for an es ti mated 65 mil lion min utes per day in 2010. Even au -
thor Salman Rushdie con fessed to play ing it. An es ti mated 2.3
mil lion peo ple watched an at tor ney try ing (on YouTube) to
bro ker a peace treaty be tween the birds and their mor tal en e -
mies, the pigs. (See, “Angry Birds Peace Treaty.”) 

The year gone by was not all fun and games, how ever.
“Aus ter ity” was cho sen as the word of the year by
Merriam-Web ster. Bank rupt cies were filed for Block buster,
Hum mer, A&P, and nu mer ous pub lish ers of news pa pers and
mag a zines. Sev eral car brands such as Pon tiac, Mer cury, and
Sat urn went extinct. 

It was the year of many nat u ral di sas ters, in clud ing an
earth quake in Haiti and a heat wave in Rus sia that hit 111 de -
grees. There was the Brit ish Pe tro leum oil spill in the Gulf of
Mex ico af ter the ex plo sion of the Deep water Ho ri zon plat -
form. Gov ern ment doc u ments were posted on WikiLeaks.
Greece needed a bail out from the In ter na tional Mon e tary
Fund. And LeBron James made a fateful “Decision.” 

Look ing back, there were a num ber of de vel op ments re lat -
ing to es tates. 

The New Es tate Tax Law

Hav ing waited nearly a de cade for what many ex perts al -
ways felt was in ev i ta ble, it is too dis tract ing to think of any
other news be sides the re turn of the Fed eral es tate tax. 

Ef fec tive for the es tates of de ce dents dy ing in 2011, the es -
tate tax has been re in stated by the Mid dle Class Tax Re lief Act
of 2010. The top tax rate will be 35%, and es tates will have an
ex emp tion of $5 mil lion to work with. 

The gift tax is re uni fied with the es tate tax, and up to $5
mil lion in life time gifts will be ex empt (over and above the
an nual gift tax ex clu sion of $13,000 per do nor for ev ery
donee each year). Tax able gifts would be taxed at a top rate
of 35%. One would cer tainly have to make a very large gift
to fall into the tax able range. Gen er a tion-skip ping trans fers
are taxed at the top rate for es tates and gifts, i.e., 35%. So the 
tax code is now rock ing that sweet trans fer tax sys tem that
ap plied in the 1990s.  

Note: The new es tate and gift tax rules ap ply for the next
two years. There is no guar an tee that the rules will re main in
place per ma nently. Among the range of pos si bil i ties is an other
com plete re peal (highly un likely) or a tight en ing of the rules.
How ever, Con gress has shown that it has a dif fi cult time gen -
er at ing a con sen sus on tax is sues, so the sta tus quo could con -
tinue beyond the next two years. 

State Death Tax Credit

An other blast from the past may soon be back. When the
state death tax credit was abol ished un der EGTRRA (and
re placed by a de duc tion) it was sup posed to re turn if Con gress
failed to make tax re peal per ma nent. The es tate tax is back, but
the state death tax de duc tion will re main for the next two years. 
With the rest of the trans fer tax sys tem in place, a re turn to a
full state death tax credit ap pears justified. 

Ev ery state once had an es tate or in her i tance tax that ab -
sorbed the state death tax credit per mit ted against the fed eral
es tate tax. Only a mi nor ity of states cur rently have their own
free stand ing death taxes. It re mains to be seen which states will 
re-im ple ment their own death taxes. 

A Mod est Sur prise

In stead of the mod i fied car ry over ba sis that en abled only $1.3
mil lion of stepped-up ba sis on es tates for 2010, the new law re -
turns to the stepped-up ba sis. 

The new law con tains a sur pris ingly rea son able op tion for
the es tates of de ce dents dy ing dur ing 2010. These es tates may
elect to ap ply the 2010 rules with no es tate tax but only the lim -
ited stepped-up ba sis of $1.3 mil lion, or they may ap ply the
2011 rules with a $5 mil lion ex emp tion and a stepped-up ba sis.

This avoids the un fair re sult that some one with a rel a tively
mod est es tate of $5 mil lion who died in 2010 might leave
highly ap pre ci ated as sets to his fam ily, which would then be
se verely taxed when the as sets are sold due to the car ry over ba -
sis. In stead, these es tates will be able to elect 2011 treat ment
and ob tain the ben e fit of the stepped-up basis. 

Spousal Por ta bil ity

An other sur prise is the in clu sion of a “por ta bil ity” pro vi -
sion that al lows a sur viv ing spouse to uti lize the un used por -
tion of a spouse’s es tate tax ex emp tion. This means that a
mar ried cou ple can fully uti lize each spouse’s es tate tax ex -
emp tion for a to tal ex emp tion of $10 million. 

The sig nif i cance of this is dra matic in terms of es tate plan -
ning. The en tire con cept of equal iz ing es tates of hus band and
wife to the tax ad van tage of each spouse’s uni fied credit has



been made un nec es sary. The use of a credit shel ter trust to uti -
lize the ex emp tion of the first spouse to die has been made
unnecessary. 

Al most ev ery es tate plan in the United States needs to be re -
writ ten im me di ately. This is not only true of very large es tates,
but also of those smaller es tate plans that were drafted when
the ex emp tion was smaller and credit shel ter trusts and out right 
be quests were drafted with max i mum lan guage. 

The net re sult when such doc u ments are in ter preted un der
the new rules would be to pass en tire es tates into credit shel ter
trusts and not pro vide for other ben e fi cia ries, per haps not even
for spouses. 

The One-Year Re peal

Leave it to Con gress to cre ate a gi nor mous loop hole, a his -
toric rift in the en tire time-space con tin uum through which sev -
eral bil lion aires waltzed on their way out of this mor tal coil,
even while TSA agents were frisk ing, x-raying, and im ag ing
el derly peo ple board ing airplanes. 

Along with the more no to ri ous George Steinbrenner, who
died in 2010 with an es tate es ti mated at $1.1 bil lion, was Hous -
ton ty coon Dan Duncan, whose net worth was es ti mated at $8
bil lion. Not be ing sub ject to es tate tax due to the tim ing of his
death dur ing the year of the es tate tax re peal may have saved
his fam ily $4 billion. 

Steinbrenner owned 55% of the New York Yan kees at the
time of his death. Had Steinbrenner died at an other time when
es tate taxes ap plied, his es tate may have been forced to sell
shares of the team to pay taxes. 

A Two-Year Re prieve

Al though the es tate tax was re pealed by leg is la tion in 2001, 
that law phased out the es tate tax over time, and the full re peal
did not ar rive un til 2010. But, be cause of the way the law was
en acted, sun set pro vi sions ter mi nated the re peal af ter 2010 and 
would have sent the tax code back to 2001 rules in 2011, un less 
Con gress took ac tion. The same ap plied to the other “Bush tax
cuts,” as they have come to be known. 

Con gres sio nal grid lock has im peded cor rec tive ac tion un til 
now, but the new tax law main tains the cur rent in come tax and
cap i tal gains tax ben e fits with out re vert ing to the higher tax
rate sched ule. It also avoids re vert ing to the $1 mil lion es tate
tax ex emp tion and 55% top es tate tax rates of 2001. 

In stead, the new law pro vides a two-year pe riod in which
es tates will have a $5 mil lion ex emp tion and a top es tate tax
rate of 35%. For tu nately, es tates may now be planned with
some de gree of as sur ance and sta bil ity for a 24-month pe riod.
Un for tu nately, this set of rules ex pires in two years, and the

trans fer tax sys tem may once again be come a po lit i cal pawn in
two years’ time. 

Char i ta ble Gifts

 Johnny Car son’s char i ta ble trust re ceived $156 mil lion
from his es tate. Car son died in 2005, and the funds were trans -
ferred in 2009. The trans fer was re vealed in 2010. 

Mi chael Bloomberg, Larry Ellison, T. Boone Pickens, and 
other bil lion aires have joined in the Giv ing Pledge ini ti ated by
War ren Buf fet and Bill Gates. More than 30 bil lion aires have
now pledged the ma jor ity of their for tunes to charity. 

An anon y mous do nor gave $200 mil lion to Baylor Uni -
ver sity. There were five other do nors, in clud ing Mark
Zuckerberg, Henry Kravis, and T. Boone Pickens, who do -
nated $100 mil lion or more to char i ta ble causes. 

In cred i ble Col lect ibles, 2010

Custer’s last flag was auc tioned for $2.2 mil lion. John
James Au du bon’s Birds of Amer ica was auc tioned for $10.2
mil lion. Winston Chur chill’s den tures were sold for $23,723. 

Jew els once owned by Wallis Simpson, who mar ried King
Ed ward VIII, were auc tioned for $12.5 mil lion. They in cluded
an em er ald-eyed pan ther brace let that sold for $4.5 mil lion. 

A sculp ture by Alberto Giocometti sold for $103.7 mil lion,
set ting a re cord—un til a Pi casso sold for $106.5 mil lion. 

A copy of the Eman ci pa tion Proc la ma tion printed in 1863,
one of 48 that was signed by Abra ham Lin coln, had been pur -
chased by Rob ert F. Ken nedy for $9,500 in 1964. It was sold by 
Ethel Ken nedy to an anon y mous bid der at a Sotheby’s auc tion
on De cem ber 10, 2010 for $3.77 million. 

Mis cel la neous 

Who Dat?: An im mi grant gui tar-play ing day trader named
Marcos Esparza Bofill, in his twen ties, bor rowed some money,
made some trades, and took some losses. Later he re ceived an
IRS bill for $172 mil lion. “What’s the IRS?” he asked. 

Worst Tweet: Utah’s At tor ney Gen eral Mark Shurtleff
gave the or der to carry out a death sen tence by fir ing
squad…and then is sued an an nounce ment about it on Twit ter
to let ev ery one know that his press con fer ence about the ex e cu -
tion would be car ried live on a website. 

Vir tual Real Es tate: An imag i nary as ter oid from an on line 
game was pur chased for $100,000 in 2005…and sold for
$625,000 in 2010. The owner had al ready re cov ered his in vest -
ment by sell ing hunt ing rights to the Club NEVERDIE re sort
on the imag i nary as ter oid. Se ri ously. 
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 In glo ri ous, Ig no ble, and
Ig no min i ous Es tates

In famy knew no bounds in 2010. An as sort ment of un usual
es tate-re lated is sues vied for the na dir of rec og ni tion. 

The es tate of Pablo Pi casso has filed suit to re cover 271
paint ings from the art ist’s for mer elec tri cian, who claimed they 
were gifts. Pi casso must have ap pre ci ated fine elec tri cal work.

The es tate of an 87-year-old woman was per mit ted to sue a
four-year-old for neg li gence af ter the woman was struck by the 
child’s bi cy cle on East 52nd  Street in New York. 

Did a charm ing so ci ety man con the wealth i est woman in
France out of paint ings and art work worth $1.2 bil lion? A but -
ler’s se cret re cord ings of L’Oreal heir ess Liliane Bettencourt
were re vealed at trial, cre at ing a scandal. 

The 1.4-acre par cel in Montana where Ted “Unabomber”
Kaczynski once lived was listed at $154,500, but the price was
dropped to $69,500. The in fa mous shack it self is now in the
Newseum Mu seum in Wash ing ton, D.C. 

Ce leb rity Es tates

Gary Coleman’s ex-wife and par ents fought a bat tle for
con trol over his es tate based on who was the least es tranged
from him. His ex-wife was with him at the end…but sold pho -
tos of him on his death bed to Globe mag a zine.

In his fi nal months, ac tor Den nis Hop per was try ing to di -
vorce his wife and re ar range his es tate plan to ex clude her. His
wife bar ri caded her self in one of the fam ily homes to pre vent
its sale. Hop per’s 7-year-old daugh ter was not able to go to her
fa ther’s fu neral be cause her mother was n’t in vited. Af ter Hop -
per’s death, his es tate re jected his wife’s claim for $45 mil lion
and is en forc ing the terms of a prenuptial agreement.

Anna Nicole Smith’s es tate is ap peal ing a rul ing that gave
her none of her late hus band’s oil-re lated for tune. Mean while,
her com pan ion Howard K. Stern was con victed of con spir ing
to pro vide her with pre scrip tion drugs. For mer Judge Larry
Seidlin called for ad di tional po lice probes. “I think enablers
should be pun ished,” he wrote, and then “we won’t have all
this ce leb rity blood on our hands.” 

Bret Carr (46), the only sur viv ing son of Gail Posner, the
daugh ter of cor po rate raider Vic tor Posner, was awarded in -
come from a $1 mil lion trust fund, ex clud ing him from what
might be $100 mil lion of trust funds es tab lished by Vic tor
Posner for his grand chil dren. 

In stead, Gail Posner left $27 mil lion to her maids, per sonal
train ers, body guards, and per mit ted her Chihuahuas, Conchita, 
Lu cia and April Ma rie to re side in her $8.3 mil lion, seven-bed -

room, Sun set Is land man sion and be cared for us ing in come
from a $3-mil lion trust. 

Is Noth ing Sa cred?

As tron o mer Tycho Brahe was bur ied in 1601, but his re mains
have been ex humed re peat edly (1901, 1996, 2010) to in ves ti gate
his mys te ri ous death. Most re cently, his re mains are be ing tested
for mer cury and traces of a piece of metal that was used to re place
a por tion of his nose that was snipped off in a duel. 

Chess Cham pion Bobby Fischer was ex humed from its fi -
nal rest ing place in Reyk ja vik, Ice land, the site of his great est
tri umph over Boris Spassky in 1972 so that his DNA could be
tested in a pa ter nity case. It was claimed that he fa thered Jinky
Young, age 7, in the Philippines. The DNA re futed this claim. 

The body of ac cused Ken nedy as sas sin Lee Harvey Oswald 
was ex humed in 1992 to put to rest ru mors that his body had
been switched by a Rus sian spy. His orig i nal wooden cas ket
then spent 18 years in a cor ner of the of fice of a fu neral di rec -
tor, who de cided that the time was right to see who wanted it.
Trans la tion: It was cashed in. The fi nal sale was for $87,469
and the seller re ceived $72,890 after commissions.

The only thing miss ing from this story: an eBay auc tion. For
that we turn to a re port about the de ceased son of dis graced fi nan -
cier Ber nard Madoff in the New York Daily News: “Mean while,
fas ci na tion with Madoff’s Greek trag edy-like de mise found its
most ghoul ish ex pres sion in the sale of sev eral pur ported Mark
Madoff busi ness cards on eBay for as much as $75.” 

The Bit ter End

In 2008, Revlon chair man Ron Perelman went to court on
be half of the es tate of his late-ex-wife to re write the will of a
man who was n’t yet dead, his ex-fa ther-in-law, Rob ert Co hen.
Perelman was try ing to ar range for half of Co hen’s es tate to go
to Perelman’s daugh ter from his mar riage to Claudia Co hen,
who di vorced Perelman in 1994 and died in 2007. 

Perelman claimed that Rob ert Co hen ver bally prom ised
half of his es tate (worth about $500 mil lion) to his daugh ter.
Rob ert Co hen, who was 84, par a lyzed, and ter mi nally ill dur ing 
the 2009 trial, re port edly had 27 at tor neys work ing on this
case, went per son ally to court out of sheer will power, and
countersued for the re turn of a $10-million loan. 

Perelman was warned by the Court that in New Jer sey ver -
bal prom ises of in her i tances af ter 1978 are not valid.
Perelman’s claim was re jected but not be fore a bruis ing and
unsuccessfulo at tempt to have Co hen de clared in com pe tent.
Rob ert Co hen then won the coun ter claim for $10 million.

In Au gust, 2010, New Jer sey’s Chan cery Di vi sion of
Bergen County de liv ered its eighth de ci sion in the case and, in
a 34-page opin ion, awarded the de fen dants $1.9 mil lion in le -
gal fees be cause of plain tiff’s friv o lous litigation.


